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DETAILED ACTION 
Response to Arguments 

1 . Applicant's arguments filed 6/3/2009 have been fully considered but they are not 
persuasive. 

2. The applicant argues that Gordon fails to teach a drug adapted for delivery in air 
inhaled by a patient to their lungs. The limitation is a function limitation and is treated as 
such since the drug delivery device is not positively claimed. Furthermore, it is well 
know in the art that capsules can carry powders and that powders can be inhaled 
(evidenced by Anderson). 

3. The applicant argues that Gordon does not teach a drug delivery device. The 
applicant has not positively claimed a drug delivery device in claim 1 . 

4. The applicant argues that Gordon does not teach a radio frequency device. The 
examiner disagrees. Gordon teaches a transmitter 70 capable of transmitting 
information. The applicant has not positively claimed the drug delivery device in claim 
1. 

5. For transmitting the drug treatment information to the drug delivery device is a 
function limitation and is treated as such since the drug delivery device is not positively 
claimed. 

6. The applicant argues that Gordon does not teach a drug delivery device. The 
applicant has not positively claimed a drug delivery device in claim 1 . The only 
positively claimed limitations in claim 1 are: at least one container; a removable 
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electronic data carrier; a mennory; and a radio frequency device. Gordon meets all of 
the claimed limitations. 

7. As to claim 19, the applicant argues that Gordon does not teach a drug delivery 
device. The examiner disagrees. The applicant has not given any structural limitations 
in the claims as to what the drug delivery device comprises. The device of Gordon 
holds at least one container. The device is then opened and a container is delivered to 
a patient. Gordon also teaches an electronic data carrier; a memory; and an output. 

8. As to claim 20, the applicant argues that Gordon does not teach a drug delivery 
device. The examiner disagrees. The applicant has not given any structural limitations 
in the claims as to what the drug delivery device comprises besides a chamber for 
receiving a drug. The device of Gordon teaches chambers into with capsules with 
drugs are placed. Gordon also teaches an electronic data carrier; and a radio 
frequency input (74). 

9. As to claims 39 and 40, the containers of Gordon are capsules, capsules can 
contain powders or liquids, powders and liquids are known to be inhaled as evidenced 
by Anderson. The applicant has not specified what the drug comprises. Furthermore, 
the applicant has not positively claimed a drug delivery device. The applicant has only 
claimed that the drugs are for a drug delivery device. 

10. The applicant argues that Gordon does not read on claim 47. Claim 47 has been 
cancelled by the applicant. 

11. As to claims 13 and 19, the applicant argues that Anderson et al. a delivery 
controller for controlling the amount of the drug delivered to the patient based on 
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receive treatment information. Tlie examiner disagrees. Tlie controller of Anderson 
uses instructions stored on removable memory (see claim 5). The instructions include 
treatment information on how to treat the user and includes information for use of a 
nebulizer. 

12. As to claims 16-18, Anderson teaches an authorization portion (alarms), and 
wherein the drug delivery device is selected from one of a pneumatic nebulizer, a piezo- 
electric nebulizer, or an ultrasonic nebulizer (Anderson is an air driven/pneumatic 
nebulizer). The examiner is not relying on Gordon for the teaching of drug 
capsules/tablets or for a blister package. The Gordon reference is used as a teaching 
reference for only radio transmission of information. 

13. Claims 2, 4-6, 9-11, 14, 15, 22-38, 42, 43, and 45-50 are cancelled. 

14. Claims 57-63 are newly added. 

Claim Rejections - 35 USC § 102 

1 5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

16. Claims 1 , 3, 4, 7, 8, 1 2, 1 9-21 , 54, 58-59, 60, 62, and 63 are rejected under 35 
U.S.C. 102(b) as being anticipated by Gordon 4617557. 

17. Gordon teaches a drug package comprising: a least one container containing a 
drug; an electronic data carrier including a memory, the electronic data carrier further 
includes a radio frequency device; wherein the electronic data carrier is arranged to 
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supply the drug treatment information a number of times corresponding to tlie number 
of treatments available from the drug package, or the number of containers included in 
the drug package (col. 2, lines 22-30); wherein the at least one container is a plurality of 
containers and wherein the electronic data carrier is a single electronic data carrier; 
wherein the memory stores information; wherein the drug treatment information includes 
at least one of the following items: an identity of the drug which is to be delivered; a 
security code; a desired amount; a desired frequency of treatment; or an expiration date 
(col. 2, lines 22-30); a radio frequency transmitter (70) and a radio frequency receiver 
(74). 

18. As to claim 57, the at least one container can be read as the blister pack, the first 
container can be considered one capsule, and the blister pack can be considered a 
single compartment. All the capsules are contained within the single compartment of 
the blister pack. 

19. As to claim 59, it has been held that to be entitled to weight in method claims, the 
reeled structure limitations therein must affect the method in a manipulative sense, and 
not to amount to the mere claiming of a use of a particular structure. Ex parte Pfeiffer, 
1962 CD. 408 (1961). 
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Claim Rejections - 35 USC § 103 

20. Claims 39-41, 44, 48, and 61 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gordon in view of Chartrand 5562550. 

21 . As to claim 39 and 40, Gordon teaches a plurality of drug containers, each 
container containing a drug; and an electronic data carrier separate from the drug 
containers, the carrier including drug treatment information. It should be noted that 
Gordon fails to teach wherein the data carrier is arranged to be powered inductively 
from a radio frequency signal. Gordan teaches that the data carrier is powered via a 
battery. 

22. Chartrand teaches a device with a data carrier arranged to be powered 
inductively from a radio frequency signal as opposed to the battery powered data carrier 
taught by Gordon. Therefore, it would have been obvious to use a data carrier arranged 
to be powered inductively from a radio frequency signal an alternative to battery 
powered data carrier, because they are expedients of eachother. Furthermore, 
inductively powered data carriers are well known in the art of electronics. 

23. Gordon/Chartrand teaches wherein the drug treatment information includes at 
least one of the following items: an identity of the drug which is to be delivered; a 
security code; a desired dose amount; a desired frequency of treatments; or an 
expiration date of the drug (col. 2, lines 22-30). 

24. Claims 1 , 1 3, 1 9, and 53-56 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Anderson et al. 5237987 in view of Gordon. 
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25. As to claims 13 and 19, Anderson et al. teaclies a drug delivery device; a 
delivery portion (52); an electronic input (228) arranged remotely from the delivery 
portion; and electronic data carrier removable from the drug delivery device (see claim 
5); a delivery controller (28); a memory located within the electronic data carrier; and an 
output. It should be noted that Anderson et al. fails to teach transmitting treatment 
information via a radio frequency signal. 

26. Gordon teaches a device with an output for transmitting treatment information via 
a radio frequency signal as opposed to the circuitry taught by Anderson et al. for 
transmitting information. Therefore, it would have been obvious to use a radio 
frequency signal as an alternative to circuitry for transmitting information because they 
are expedients of eachother. Furthermore, wireless connectively is well known in the 
art of electronics. 

27. As to claims 1 6-1 8, 51 , and 52, Anderson/Gordon teaches the device according 
to claim 13, wherein the drug delivery device includes an authorization portion (col. 12, 
lines 11-18); wherein the drug delivery device is selected from one of a pneumatic 
nebulizer, a piezo-electric nebulizer, or an ultrasonic nebulizer (Anderson is an air 
driven/pneumatic nebulizer). 

Conclusion 

28. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
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TWO MONTHS of the mailing date of tliis final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MICHAEL G. MENDOZA whose telephone number is 
(571 )272-4698. The examiner can normally be reached on Mon.-Fri. 9:00 a.m. - 5:00 
p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Todd Manahan can be reached on (571) 272-4713. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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